Taking
the
“Problem”
Out of
Probate

Compliments of:

The Law Office of Roy W.
Litherland
(408) 356-9200
roy@attorneyoffice.com

American Academy
of Estate Planning Attorneys
©AAEPA

T a k i n g

t h e

“ P r o b l e m ”

T

O u t

o f

P r o b a t e

What Does an Executor Do?

he passing of someone close to you is a
difficult and emotionally draining time. The
last thing you likely want to deal with is the
business of settling your loved one’s final
affairs. But, if you are a potential executor, it’s
one of those things that must be done, and it’s
not as horrible as you may have feared. The
truth is that, like anything unfamiliar, probate
can seem intimidating, but if you are armed
with a little knowledge and have the help of an
experienced advisor, the process is not as bad
as you might think.

An executor is the person who is responsible
for winding up the affairs of a person who has
died. The executor’s job is a little more
complicated than just reading the Will and
following the directions it contains. If you have
been appointed executor, you’ll be handling the
probate process on behalf of the deceased
under the authority of the probate court and in
accordance with state law as well as the terms
of the Will. Generally, this involves the
following steps:

This report is brought to you as a service of:
[Law Firm Name]





Our clients have found it to be a useful starting
point for dealing with the probate process, and
we hope that it will help you, as well.



What Exactly is Probate?
Probate is the legal process through which the
final debts and taxes of a deceased person are
paid, and through which that person’s
remaining property is distributed.





If the deceased person had a Will, then the
probate process involves verifying that the Will
is valid, officially appointing the executor, and
providing a framework for the executor to
inventory the assets of the deceased, pay valid
claims made against the estate, and distribute
the remaining assets to the beneficiaries as
provided in the Will.

Determine whether probate is needed
Begin the probate process
Keep track of and protect the property of
the deceased until it is all appropriately
distributed
Manage the day-to-day affairs of the
estate
Pay taxes
Pay creditors’ claims
Distribute the remaining estate assets
according to the Will

Throughout the probate process, you’ll have to
follow the appropriate procedures and you’ll be
accountable to the court.
This makes it
necessary to be highly organized and to
document your actions on behalf of the estate
every step of the way.

Not All Property is Subject to Probate
If the deceased had no estate plan at all, then
the probate process is slightly different. An
administrator is chosen for the estate, and the
administrator makes an inventory of the assets
of the estate, pays the claims against the
estate, and then follows the provisions of state
law to distribute the remaining assets to the
heirs of the deceased.

The first step in performing your duties as
executor is to figure out which property is
subject to probate, so that you will know
whether probate is necessary. Most property
that is jointly owned passes directly to the
surviving owner outside of probate.
For
example, real estate that is held as “joint
tenants with right of survivorship” is not subject
to probate, nor are most joint bank accounts.
1

T a k i n g

t h e

“ P r o b l e m ”

For more information on holding title in this
fashion, request the free report “The Trouble
With Joint Tenancy” from our office. Further,
property that is in a living trust passes to the
trust beneficiaries without the need for probate.
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estate, stocks, art work and antiques will need
to be professionally appraised, while you as
executor can likely take care of placing a value
on minor items.
You will be responsible for securing the
property of the estate during the probate
process, as well as managing the daily affairs
of the estate. Depending on the property
involved, this may mean changing the locks on
certain pieces of property, buying insurance,
managing rental property, or selling certain
assets to raise cash to pay creditors. You will
also establish a bank account on behalf of the
estate, and obtain a federal tax identification
number for the estate.

The rules in the probate process can be tricky,
and sometimes property that appears to be
jointly held is actually required to go through
probate. An experienced attorney can help
you determine which property is subject to the
probate process and which property is not.
Once you have determined that probate is
necessary, it is time to initiate the process.

Beginning the Probate Process
The first step in the probate process is to file a
Petition for Probate with the Probate court.
Your attorney will prepare and file the petition
on your behalf, with the original Will attached.
All of the potential beneficiaries will be notified
that the probate process has started, and will
be given a copy of the Petition. Also, a notice
of death will be published in the newspaper.

Also included in the inventory is a listing of all
of the bills and debts of the estate, and the
amount of each. You as executor will notify all
creditors that the death has occurred and that
there is a deadline for filing claims with the
court.

Handling Creditors
As the creditors’ claims are submitted to the
court, you will review them and either accept or
reject each claim. If you accept the claim, then
the amount due will be paid out of the assets of
the estate. If you reject the claim, then a
hearing will be scheduled so that both you and
the creditor can present your arguments to the
probate judge, and the judge will decide
whether the claim is to be paid.

A date for the first hearing will be set by the
Probate court. This hearing is where the will is
validated and the executor is officially
appointed. If no one contests the validity of the
Will or the naming of you as executor, then the
court issues a document called Letters
Testamentary that will allow you to carry out all
of your duties on behalf of the estate. This
document shows that you have the authority to
act for the estate.

Once all of the valid claims against the estate
have been paid, you will prepare a final
inventory and submit it to the court for
approval.

Inventory
Once the Will has been validated and you have
officially been appointed executor, there will be
a certain time period within which you will need
to file an inventory with the court.
The
inventory will include a complete list of all of
the estate property, along with the fair market
value of each item. Valuable property like real

What About Taxes?
The next step in the probate process is taking
care of taxes.
As executor, you will be
responsible for filling out and submitting all
2
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necessary tax forms to the IRS and any state
and local taxing authorities, and paying any
final income taxes on behalf of the deceased,
as well as any estate taxes that are due.
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of the accounting is disputed by a beneficiary,
the court will resolve the dispute.
Upon approval of the final accounting by the
court and the beneficiaries, the court will issue
an order allowing you to distribute the
remaining assets of the estate to the
appropriate beneficiaries, and probate will be
finished.

If estate taxes are owed, then you will
complete and submit a Form 706 to the IRS
within nine months of the date of death (unless
you’re granted an extension). Any estate taxes
that are due will be paid from the assets of the
estate. The IRS will receive the payment and
then issue a closing letter verifying that all
estate taxes have been paid. Until this closing
letter is issued, the probate court cannot close
out the estate, so it is important to seek
guidance in completing Form 706 properly.
Errors can cause lengthy delays and, if serious
enough, might result in adverse tax
consequences.
An experienced estate
planning attorney will have the knowledge and
resources to help you minimize any potential
delays in receiving the IRS closing letter.

How Much Will This Cost?
The cost of probate is paid from the estate
assets, and not out of your pocket, as the
executor. The amount of expense involved
varies depending on the circumstances of each
individual estate.
Almost every estate incurs court filing fees and
attorney’s fees. If the estate includes many
assets that need to be professionally
appraised, then there may be substantial
appraisal fees. If there are disputes that must
be resolved by the court, then, of course, there
will be additional attorney’s fees.

The Final Accounting
After all creditors’ claims are handled and all
taxes are paid, you will prepare a final
accounting for the probate court. This is a
document that provides the court with a
summary of all actions that have been taken on
behalf of the estate. It includes the initial
inventory of assets and liabilities, information
on any property that has been sold, a
statement of any earnings on investments, as
well as a record of which creditors’ claims have
been paid and the amount that has been paid
in taxes. The final accounting also totals the
remaining assets of the estate and provides
the court with an itemization of proposed
payouts to beneficiaries.

In general, the smaller the estate and the
fewer disputes that arise, the quicker the
process and the lower the cost of probate will
be. On the other hand, large estates or those
involving drawn out disagreements among
beneficiaries are generally more costly and
time consuming to probate. An experienced
estate planning attorney can help you
streamline the process as much as possible,
potentially saving money in the long run.

Special Concerns
No two estates are exactly the same, and there
are often questions that arise when it looks like
the
probate
process
might
become
complicated. Here are examples of some
special concerns that might surround the
probate process.

Not only is the final accounting submitted to
and approved by the court, each beneficiary
must also review and approve it. If any aspect
3

T a k i n g

t h e

“ P r o b l e m ”

What Can a Will Be Contested?

o f

P r o b a t e

distributed outside of the probate process, the
policy may still be subject to estate taxes, so
when you are creating the initial inventory of
the estate, you will need to look for life
insurance policies. Your attorney can give you
guidance on the issue of estate taxes.

A Will can be contested by a beneficiary
named within the Will, or by an heir of the
deceased -- a family member who would
normally stand to inherit from the deceased,
but who may not have been named in the Will.

The same is true of pensions, IRA’s, and
certain other retirement accounts.
If a
beneficiary has been designated for these
accounts, then the proceeds of the account are
paid to the beneficiary without going through
probate. However, estate and/or income taxes
may still be payable.

In order for a Will contest to be successful, the
person making the challenge must show that
the Will itself is not valid. This can be because
the person who made the Will did not follow
state law in having the document properly
signed and witnessed, or because the Will
does not reflect the actual intentions of its
maker.

What if some of the Property is in Another
State?

In order to show that the Will does not reflect
the maker’s intentions, generally the person
bringing the challenge has to prove that the
maker did not have legal capacity to make the
will or that the maker was under undue
influence or duress at the time the Will was
made.

Probate laws vary from state to state, so if
some of the property of the deceased is
located in another state, a process called
Ancillary Probate may need to be used to settle
all of the affairs of the estate. Under Ancillary
Probate, a separate probate proceeding is
opened in the state where the property is
located. This is in addition to the primary
probate proceeding, which takes place in the
state where the decedent resided.

The beneficiaries can also challenge the
appointment of an executor. An executor can
be challenged and disqualified from serving if
any of the following are shown:




O u t

Ancillary probate is usually necessary when
the deceased owned out-of-state real estate,
but it might also be necessary to transfer
ownership of personal property, like cars,
boats, or bank accounts, that are titled in the
name of the deceased.

That he or she is a convicted felon
That he or she is under the age of 18
That he or she is physically or mentally
incapable of fulfilling the duties of an
executor

What if the Probate Itself is in Another State?

What do I do with Insurance Policies and
Pensions?

Probate occurs in the state where the decedent
resided, and probate laws vary from state to
state. If a loved one has left a Will naming you
as executor, but he or she lived in another
state, it is important to seek advice from an
attorney who is familiar with the laws of the
state where probate will take place.

If the deceased left a life insurance policy with
a designated beneficiary other than the estate
itself, then the life insurance company will send
the proceeds to the beneficiary directly, outside
of probate. Life insurance can be tricky,
though.
Even though the proceeds are
4
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Finding Help

In some states, only a family member is
allowed to serve as an out-of-state executor.
In other states, an out-of-state executor is
required to post a special bond. Posting a bond
means putting up a certain amount of money,
often in the form of an insurance policy, to
ensure that you carry out all of your duties in
good faith.

As executor or administrator, you’ll want to use
the guidance of an experienced attorney,
especially if this is your first time navigating the
probate process. Often, people put provisions
in their Wills advising that the attorney who
drafted the Will be used during the probate
process. Depending on your situation, this
may be an excellent option, but it is not a
requirement.

An experienced attorney can help you
determine whether you are qualified to serve
as an out-of-state executor, and can help you
through the process.

The most important consideration for you, as
executor or administrator, is finding an attorney
who has the experience to guide you through
the process, and with whom you feel
comfortable. It is a good idea to talk to several
attorneys before settling on the one you’ll use.

What if There is No Will?
If a loved one dies without a Will, then he or
she is deemed to have died “intestate.” The
probate process differs slightly for an intestate
estate. Without a Will, there is no executor to
be appointed. Instead, the court appoints an
administrator to act on behalf of the estate.
Anyone who wishes to represent the estate
can petition to serve as the administrator, and
the job often goes to a family member.

Find out how long they’ve been practicing law
and how many estates they’ve helped probate.
An attorney who has experience with the
probate process and who devotes a large part
of his or her practice to estate planning and
probate is likely to be well-versed in the rules
and ready to help you avoid potential
problems. Finding an experienced attorney is
especially crucial if there is any concern about
a will contest, or in a situation where estate
taxes will need to be paid.

Also, the law says that in the absence of a Will,
there is no way to know exactly what the
wishes of the deceased were for the
distribution of his or her property. Therefore,
once the administrator is appointed, the court
determines how the property of the deceased
is to be distributed. This determination is made
based on state law, which dictates which family
members are to get what portion of the estate
assets, once all debts and taxes are paid.
Generally, if there is a surviving spouse or
children, then the bulk of the estate goes to
them. However, the law varies based on the
exact number of survivors and their
relationship to the deceased.

It is also important to find an attorney you’ll be
comfortable working with. Look for someone
who is a good listener and is responsive to
your questions. You will be working closely
with this person, so it is important to engage
the services of an attorney whom you like and
trust.
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Updating Documents. Ensure that your affairs
are in order with regular estate reviews. Amend
or restate your existing estate plan to ensure
its effectiveness.
Tax Planning. Preserve your wealth and reduce
taxes with proper planning.

Wills. Prepare a Will or other document to
outline your wishes.

Our office is located at 3425 S. Bascom Ave,
Suite 240, Campbell, CA 95008 and 9057
Soquel Dr., Bldg B, Suite D, Aptos, CA
95003. We offer comprehensive and
personalized estate planning consultations.
Please call us at (408) 356-9200 or visit us
online at roy@attorneyoffice.com.

Revocable
Living
Trust.
Prepare
comprehensive, customized plans according to
your needs.
Special Needs and Divorce Protection.
Protect loved ones and get informed advice on
these important estate planning issues.
guidance

o f

Probate Assistance. Get the assistance you
need when someone with or without a Will
passes away.

The Law Office of Roy W. Litherland is
devoted exclusively to estate planning. We are
members of the American Academy of Estate
Planning Attorneys. We offer guidance and
advice to our clients in every area of estate
planning. This list offers a sampling of these
services.

Asset Protection. Receive
protecting your legacy.

O u t
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About the American Academy of Estate
Planning Attorneys

Retirement Planning. Ensure that your taxdeferred accounts are properly structured to
give your family the greatest tax advantages
possible.

This report reflects the opinion of the American
Academy of Estate Planning Attorneys. It is
based on our understanding of national trends
and procedures, and is intended only as a
simple overview of the basic estate planning
issues. We recommend you do not base your
own estate planning on the contents of this
Academy Report alone. Review your estate
planning goals with a qualified estate planning
attorney.

Long-Term Health Care. Make sure you have
properly outlined necessary health care
instructions.
Creditor Protection. Find out how you can
protect your estate and your heirs.
Structured Buy-Out Plans. The plan you
create for your children to sell or distribute land
and assets.

The American Academy of Estate Planning
Attorneys is a member organization serving the
needs of attorneys committed to providing their
clients with the best in estate planning.
Through the Academy’s comprehensive
training and educational programs, it fosters
excellence in estate planning among its
members and helps them deliver the highest
possible service to their clients.

Trust Administration. Distributing your estate
after the first and second spouses pass away
according to the way your Trust dictates.
Advanced Planning. Get assistance with
matters such as Family Limited Partnerships,
Irrevocable Life Insurance Trusts, Charitable
Remainder Trusts and Business Succession
Planning.

Other Reports Available from Our Firm
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 Are Your Bank Accounts Safe? FDIC Insurance
Can Cover You – With the Right Planning

 Peace Of Mind: Planning For All Of Life’s
Contingencies

 A Special Child Needs Special Planning

 Planning It Right The Second Time Around

 Asset Protection: Reducing Risk, Promoting
Peace of Mind

 Probate: A Process, Not a Problem
 Protecting Your Assets with the Family Limited
Partnership

 Beware of Living Trust Scare Tactics
 Charity Begins at
Remainder Trust

Home:

The

 Protecting Your Assets with the Limited Liability
Company

Charitable

 Congress Repealed the Estate Tax or Did They?

 Set the Stage for Medicaid Eligibility

 Estate Planning
Accounts (IRAs)

 Special Valuation Benefits for Farms and Other
Business Real Property

with

Individual

Retirement

 Family Farm: The Next Generation

 To My Dog Lucky I Leave $10,000

 Family Wealth Trust: Calculating the Benefits

 The Impact of Divorce on Your Estate Plan

 Fifteen Common Reasons to Do Estate Planning

 The Nightmare of Living Probate

 Finding the Right Estate Planning Firm

 The Trouble with Joint Tenancy

 Funeral Planning: Options for You and Your
Family

 Trust Administration: Prior Planning Prevents
Problems

 Gay & Lesbian Couples Face Special Challenges
in Estate Planning

 What Every Senior Should Know About Probate

 Getting the Most Out of Your Life Insurance: The
Irrevocable Life Insurance Trust

 Your Life, Your Final Say

 Where There’s a Will, There’s Probate

 Living Trusts: Calculating the Benefits

Call us at (408) 356-9200 or visit our website at
roy@attorneyoffice.com to request any of
these
informative
reports.

 Medicare Part D: The Government’s New
Prescription Drug Program
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