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Need to Provide for a Loved One with a Disability?
Where There’s an Estate Plan, There’s a Way

Estate planning can be more complicated for families who
have a loved one with a disability. When physical, emotional,
or mental challenges are involved, deliberate estate plan-
ning can become even more crucial.

Suppose that a loved one is disabled and has special needs.
You wish to leave money behind to help make their daily life
better. However, if said money passes directly to them, they
may be disqualified from benefits which are needs-tested.

In general terms, many programs, such as Supplemental Se-
curity Income (SSI) and Medicaid are needs-tested. Therefore,
inheriting a large sum of money could make a dramatic impact
on their disability benefit eligibility. Other benefits, such as So-
cial Security Disability Income (SSDI) are not needs-tested.

Creating an effective estate plan that includes a Special
Needs Trust can help preserve eligibility for needs-tested
government benefits and other programs while ensuring
additional funds are available to take care of needs not
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met by those programs. Keep in mind though, if you plan to
fund a Special Needs Trust for yourself with your own mon-
ey (a first-party Trust), you may only do so if you are under
the age of 65 and you must include a clause that you
agree to pay Medicaid back before the assets go to your
desired beneficiaries. Contributions to a trust for another
individual (a third-party Trust) have no such requirements.

In addition, an ABLE account (Achieving a Better Life Ex-
perience) allows people with disabilities, who became
disabled before the age of twenty-six, to set aside up to
$15,000 a year in a tax-free savings account without af-
fecting eligibility for government benefits like Medicaid (re-
gardless of the balance) and SSI (if the balance is up to
$100,000). Funds can come from anyone: the individual,
family, friends, etc.

When designed properly, an estate plan can ensure a loved
one will receive assets without compromising the benefits to
which they are entitled.

Women and Millennials Step Up to the Plate

The amount of charitable giving has increased steadily
over the past 60 years partly due to participation from
millennial and female philanthropists. There is a com-
mon misconception that deep-pocketed foundations
are the primary source of donations, when in actual-
ity, individuals are by a wide margin the single largest
source of philanthropic giving.

In general terms, millennials are seen as more environ-
mentally and socially conscious than previous generations.
The current socially aware mindset combined with ever-
changing technology, is creating an environment in which
making an impact through giving is almost second-nature.
A growing list of ways individuals can contribute to causes

they care about include GoFundMe, Network for Good,
Mightycause, Generosity by Indiegogo, and many more.

In addition to millennials, women are being more com-
monly recognized as philanthropists. Research conducted
by the Lilly Family School of Philanthropy at Indiana Uni-
versity shows that women give more in terms of both quan-
tity and consistency than men, and are more likely to align
their personal values with their charitable contributions.

Interested in making a contribution that becomes a part
of your lasting legacy? If so, we can help ensure your
estate plan allows the legacy you leave behind to create
a real difference in the lives of others.



Helping a Loved One Cope...

... With Less Independence

Physical and mental decline are a natural part of aging.
That’s why it's important to ensure your aging loved one
creates an estate plan designed to protect themselves,
both financially and legally.

No estate plan can help an aging loved one cope with the
emotional sadness, sense of loss, and frustration of los-
ing some degree of independence...but it can help allevi-
ate financial stress. While struggling to perform daily tasks
like grooming, bathing, or preparing meals, the addition of
looming financial decisions, proper budgeting, and paying
bills can be overwhelming for some.

Practical solutions are relatively simple to put in place.
Emotional solutions are much more difficult—so make sure
you consider both the practical and the emotional ramifi-
cations of a loved one’s loss of independence.

Some may feel angry or even betrayed, and take out their
frustrations on the very people who are trying to help. Oth-

ers may “give up” and become dependent on the assis-
tance of others. Regardless of how your loved one feels,
the key is to take a step back and be empathetic. Imagine
yourself in their shoes and how you might feel.

Then initiate steps to help your loved one cope with the over-
all emotional impact of their changing state. For example, if
they can no longer drive, find ways to pick up the slack; like
helping with grocery shopping, providing rides to social ac-
tivities, or simply visiting more often. In this regard, driving is
simply a means to a personal end; the key is to make those
ends remain possible for your loved one.

Most of all, talk about it. Research shows many seniors
fear losing independence more than they fear death. Let a
loved one vent by being their sounding board. Let them ex-
press their fears and frustrations. While it may not change
the outcome, it will help them to know that you under-
stand—and most importantly, that you care.

Planning for the Possibility of Long-Term Care
Along with the Increased Risk of Needing Care

Government statistics show that individuals over 65 years
of age face a 35% chance of entering a nursing facility over
the remainder of their lifetime—in addition to the individuals
whom require personal and medical care while remaining in
their homes.

As more than 1/3 of individuals over 65 years of age will need
nursing home care at some point in their lifetime, it's impor-
tant to plan for that potential future expense. Research shows
that most people cannot afford to pay for care out-of-pocket.
An even smaller percent has opted to purchase some form
of long-term care insurance—even though the median cost of
nursing home care can exceed $100,000 per year. The afore-
mentioned percentage of long-term care insurance holders
may fall over time since solvency issues have caused some
insurers to cut back or even eliminate the coverage they offer.

If you don’t have sufficient assets to cover the costs, you
could become one of the small percentage of people who
purchase long-term care insurance. If you don’t or cannot
purchase long-term care insurance, fortunately there is an-
other alternative, Medicaid. Medicaid can defray some or all
of the cost of long-term care. But if you don’t plan ahead,
you could end up depleting all of your assets, leaving noth-
ing to pass on to your loved ones, before Medicaid kicks in.

Why plan ahead? Medicaid covers the cost of nursing home
care as long as you meet specific financial conditions. Some as-
sets, like your home and personal belongings, are exempt and
do not count towards eligibility limits. Other assets, like cash,
stocks, mutual funds, and other investments are not exempt.

The key is to take steps to protect your assets, so they can
be used to pay for needs not covered by Medicaid without
impacting your Medicaid benefits. One way to accomplish this
goal is to plan carefully. Placing assets in a special trust for ex-
ample, instead of simply transferring them to another person,
allows you to maintain some degree of control over the assets
and can help avoid the five-year look-back period. In the ma-
jority of states, any transfers you make within five years of ap-
plying for benefits can result in a penalty period of ineligibility.

Additionally, including them in such a trust instead of mak-
ing outright transfers can also reduce income taxes and
yield capital gains tax advantages in the future.

Most importantly, the assets protected can be used to pro-
vide care, recreation, or other items not covered by Medic-
aid, ultimately enhancing quality of life.

You can plan now to address the substantial risk you might
need long-term care. Don’t let the nursing home spoil your
golden years.



Can You Guess this Legacy?
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Litherland, Kennedy, and Associates, APC have been providing quality estate planning and legal services in the Greater Bay
Area since 1975. Our team of qualified and experienced individuals are trained in the complex areas of estate planning,
trusts, probate, trust administration, Medi-Cal, special needs planning, tax law and geriatric care management. The aim of
all members of the law firm is to help you accomplish your estate planning and elder care goals and to take the mystery out
of the planning process. We are members of the American Academy of Estate Planning Attorneys and the National Academy
of Elder Law Attorneys, organizations committed to providing consumers with the information they need to make wise estate
planning choices. We regularly conduct free estate planning seminars on a wide range of topics. For a current seminar
schedule, call our offices at (408) 356-9200 or (831) 476-2400 or visit www.attorneyoffice.com.
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